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I Introduction

Vocational rehabilitation was not included in the Illinois Workers’ Compensation Act until
1975. In 1975, the Workers’ Compensation Act underwent significant changes. One of those
changes was to include Petitioner’s right to receive vocational rehabilitation. However, the
legislature did not define vocational rehabilitation. Since there was no formal definition of
vocational rehabilitation in the Act, much of the case law dealing with vocational rehabilitation
involves the interpretation of the words vocational and rehabilitation. The Appellate Court and
Supreme Court have weighed in the definition of vocational rehabilitation. As a result, the Illinois
Workers’ Compensation Commission enacted rules related to vocational rehabilitation. The rules
have been amended one time since they were enacted.

IL Early Case Law

In a trilogy of cases, the Illinois Supreme Court criticized the legislature for not providing
guidelines in order to determine when and what type of vocational rehabilitation services should
be available to the injured worker and should be paid for by the employer. Those three cases are
summarized in an article which was published in the Illinois Trial Lawyers Journal in 1983. The
three cases were Kropp Forge Company v. Industrial Commission, 225 111.App.3d 244, 587 N.E.2d
1095 (1st Dist. 1992), Hunter Corporation v. Industrial Commission, 268 1l1.App.3d 1079, 645
N.E.2d 259 (1st Dist. 1994) and Zenith Company v. Industrial Commission, 91 1112d 278, 437
N.E.2d 628 (1982). Those three cases demonstrated the frustration that the Illinois Supreme Court
had for the legislature in not providing clear guidelines. In Zenith Company, the Supreme Court
stated that “we set aside that portion of the Commission’s order here because there appears to be
a developing practice to have such orders entered routinely and unnecessarily and because their
entry is a potential source of confusion.” 91 I112d 278.

III. Commission Rule on Vocational Rehabilitation (Part 1)

In 1983, the Illinois Workers’ Compensation Commission promulgated Industrial Commission
Rule 7110.10. That Rule provided that the initial responsibility for formulating a vocational
assessment was placed on Respondent. A written assessment was required by the Rule. The
written assessment had to be prepared if it could be reasonably determined that the injured worker
would be unable to resume the regular duties which he was engaged at the time of injury. The
Rule required that the assessment be completed within 120 days of the date of accident or if it was
reasonable determined that Petitioner could not return to his pre-injury employment, whichever
came first. This Rule failed to answer basic questions regarding vocational rehabilitation.
Specifically, it failed to address 1) what factors are important in preparing a vocational




rehabilitation program,; 2) the type of program that was appropriate; and 3) was the injured worker
entitled to obtain services of his/her own rehabilitation counselor.

Another issue that arose was whether the Rule was binding on both Petitioner and Respondent.
The Illinois Supreme Court addressed this issue in National Tea Company v. Industrial
Commission, 97 1112d 424, 454 N.E.2d 672 (1983). The Court, in dicta, stated “the Rule appears
to handle only situations in which the employer and employee agree to a course of rehabilitation.”
1d.

IV. The National Tea Guidelines

In National Tea, the Court outlined the factors to be considered in determining whether
vocational rehabilitation was appropriate. 97 Il12d 424. The factors included 1) proof that the
injury caused reduction in earning power; 2) evidence that rehabilitation would increase earning
capacity and restore the employee to his/her previous earning level; 3) the employee’s potential
loss of job security; 4) the likelihood that the employee would be able to obtain employment upon
completion of training; 5) the relative cost and benefits to be derived from the program; 6) the
employee’s work life expectancy; 7) the employee’s ability and motivation to undertake the
program; 8) evidence that the employee unsuccessfully underwent similar rehabilitation in the
past; 9) evidence that the employee had received training under a prior rehabilitation program that
would enable the claimant to resume employment; and 10) whether the employee had sufficient
skills to obtain employment without further training or education. 7d.

V. Choice of Counselor

Although Respondent has the burden to prepare the assessment, Petitioner has the right to
obtain his/her own vocational rehabilitation counselor. See W.B. Olson, Inc. v. Illinois Workers’
Compensation Commission, 2012 IL App (1st) 113129WC, 981 N.E.2d 25 (1st Dist. 2012). In
W.B. Olson, Inc, two vocational experts testified. Id. One expert was retained by Petitioner and
the other retained by Respondent. Id. The Commission found that the vocational rehabilitation
program of Thomas Grzesik, Petitioner’s counselor, was appropriate. Id. The Appellate Court
found that the Commission’s decision was not against the manifest weight of the evidence. Id.
The Appellate Court chose not to address claimant’s argument that “as a matter of law, section
8(a) of the Act confers upon claimants the right to select their vocational-rehabilitation provider
and precludes employers from dictating that choice.” Id. The case points out that each side may
retain a vocational rehabilitation counselor and that the Commission is not bound by the findings
or opinions of the vocational counselor hired by Respondent. /d. However, Rule 9110.10 only
references a vocational counselor hired by Respondent. '

VI. Commission Rule (Part 2)

Eventually, the Workers’ Compensation Commission amended the vocational rehabilitation
Rule to include Section 9110.10. Under this Rule, the vocational assessment is appropriate, if it
is determined that the injured worker will, as a result of the injury, be unable to resume the regular
duties in which he or she was engaged at the time of injury. The Rule also states that when the




period of total incapacity for work exceeds 365 days a written assessment must be prepared. A
copy of the written assessment is to be provided to the Petitioner and/or his representative. The
Rule states that it is the Respondent’s vocational rehabilitation counselor who shall prepare the
written assessment.

VII. What Triggers Vocational Rehabilitation

A common question that has been consistently asked is at what point should vocational
rehabilitation services be provided. In other words, what triggers vocational rehabilitation. This
issue has become an area of dispute in the practice today. The issues in front of the Commission
that arise from the question of when should vocational rehabilitation services be provided are 1)
does the employer have the obligation to offer vocational rehabilitation services if the worker is
determined to be unable to return to his former job; 2) if the employee requests a job within
restrictions and is advised there is no offer or simply does not respond, does this trigger vocational
rehabilitation; and 3) does the employer have the obligation to have a vocational assessment
completed pursuant to the current Rule without the injured worker beginning a job search?

A. Analysis of Euclid v. Illinois Workers’ Compensation Commission

Some Respondents are maintaining that under FEuclid Beverage v. Illinois Workers’
Compensation Commission, 2019 IL App (2d) 180090WC (2d Dist. 2019), it is the responsibility
of Petitioner to begin a job search before vocational rehabilitation services are required. In Euclid
Beverage, Petitioner sustained an injury to his low back. Id. He was provided with work
restrictions. Id. Respondent terminated Petitioner’s employment and advised him that no further
work within his restrictions would be provided. Id  Petitioner then requested vocational
rehabilitation services and Respondent declined to provide those services. Id. Respondent
requested that Petitioner interview for a position of warehouse manager. Id. Petitioner testified
he was not qualified for the position and did not attend the interview. Id.

Petitioner was eventually released to return to work with permanent work restrictions. Id.
After Petitioner reached maximum medical improvement, Respondent terminated temporary total
disability benefits. Id. Petitioner did not conduct a job search. Id. At the request of Petitioner, a
vocational rehabilitation counselor prepared a report and Labor Market Survey. Id. The Arbitrator
awarded TTD through the date of Petitioner’s termination and maintenance benefits through the
date of the vocational interview. Id. The Arbitrator found that Petitioner was also entitled to
receive wage differential benefits. Id.

The Commission affirmed the award of temporary total disability benefits and maintenance
benefits. Id. However, the Commission modified the permanency award and found that Petitioner
was permanently and partially disabled to the extent of 40% under Section 8(d)2. Id. It further
stated that Petitioner’s election not to work after being medically cleared to work prevented him
from establishing what he is capable or earning in suitable employment. /d. The Commission
accorded the vocational opinions little weight since they were prepared in anticipation of litigation.
Id. The Circuit Court confirmed the decision of the Commission regarding permanency, but set
aside the award of maintenance benefits because Petitioner did not participate in a vocational




rehabilitation program or perform a self-directed job search. /d The Appellate Court affirmed
the decision of the Commission. Id. The court held that maintenance was awarded incidental to
vocational rehabilitation. /d. The Court noted that rehabilitation is not appropriate if Petitioner
does not intend to return to work. Id The Court held that vocational rehabilitation was not
appropriate because Petitioner never sought employment after being terminated. Id. According
to the Appellate Court, since Petitioner did not participate in a job search, Respondent’s obligation
to pay maintenance benefits was not triggered. Id.

The Court noted that Petitioner had withdrawn from the labor force and had applied for Social
Security Disability benefits. Id. Therefore, it concluded that he did not intend to return to work.
Id

The question is whether the decision of the Appellate Court in Euclid Beverage should be
limited to its facts. The decision ignores other factors that should trigger vocational rehabilitation.
For example, the Court ignored the Commission’s Rule that requires an Respondent’s vocational
counselor to complete an assessment if it can be reasonably determined that the injured worker is
unable to resume regular duties in which he/she was engaged at the time of injury. Based on the
Commission’s Rule, Respondent should have been required to prepare a written assessment.

The Appellate Court took the position that a written assessment is required in CDW Corporation
v. Illinois Workers’ Compensation Commission, 2021 IL App (2d) 200562WC-U (1st Dist. 2021),
an unpublished decision. In CDW Corporation, the Appellate Court remanded the case to the
Commission for a vocational assessment based on the Commission’s Rule. Id. The court noted
that no written assessment was provided as required by the Commission’s Rules. /d.

The practice of Respondent placing the burden on Petitioner to begin a self-directed job search
on his/her own prior to providing vocational rehabilitation services is contrary to the spirit of
Section 8(a). The dicta in Manis v. Industrial Commission, 230 Ill.App.3d 657, 595 N.E.2d 158
(1st Dist. 1992) sets forth that a demand for vocational rehabilitation triggers the requirement that
Respondent offer vocational counseling to Petitioner.

B. Analysis of CDW Corporation v. 1llinois Workers’ Compensation Commission and
Vocational Assessment

In CDW Corporation, 2021 IL App (2d) 200562WC-U, Petitioner was employed by
Respondent as a picker/packer. Id. She came to American from Kosovo as a war refugee. Id.
Her primary language was Albanian. Id. On May 28, 2003, Petitioner sustained an injury to her
back when she was pulling some merchandise off a shelf. Id. Petitioner underwent medical
treatment, including a lumbar fusion performed in 2012. Id. Petitioner was released with the
permanent restriction of no lifting more than 10 pounds. Id. After she was released by her
physician, she underwent an FCE on June 23, 2014. Id. The FCE revealed that she could lift up
to 14.8 pounds and carry 17 pounds. Id. Respondent terminated Petitioner’s employment on
November 6, 2006. Id.




Petitioner’s vocational rehabilitation counselor opined on March 19, 2015 that there was no
reasonably stable labor market for her. Id. He based his opinion on the 10-pound lifting restriction,
lack of transferable skills, lack of education and poor English. Id. He stated that to qualify for
vocational rehabilitation, Petitioner would require English courses and computer classes. Id.
Respondent’s vocational expert testified that Petitioner was employable. Id. She relied on the
work restrictions of the FCE. Id.

The Arbitrator found that Petitioner sustained a compensable accident. Id. He awarded
temporary total disability benefits, payment of medical bills and temporary partial disability
benefits. /d He found that Petitioner was permanently and totally disabled. /d. The Commission
vacated the award of permanent total disability benefits. /d. It found that Petitioner was
permanently and partially disabled to the extent of 60% loss of use of the person as a whole. Id.
The circuit court reversed the decision of the Commission regarding permanency. Id. It found
that the denial of permanent and total disability benefits was against the manifest weight of the
evidence. /d.

The Appellate Court stated that the Commission’s decision denying permanent total disability
benefits was not against the manifest weight of the evidence. Id. It stated that the opinions of
Petitioner’s vocational rehabilitation counselor could reasonably be more believable than those of
Respondent’s expert. Id. However, it is not clearly apparent that they were more reasonable.
Accordingly, the denial of permanent and total disability benefits was not against the manifest
weight of the evidence. Id.

The Court noted that both counselors stated that Petitioner would benefit from vocational
rehabilitation. Id. The court stated that Section 9110.10(a) of the Commission Rules require a
vocational assessment where the claimant is not able to return to her regular duties. Id. Since
Petitioner was not able to return to her regular duties, the court found that a vocational
rehabilitation assessment was required. Id.

The Appellate Court reversed the portion of the circuit court’s decision, which reversed the
Commission decision, Id. The Court reinstated the Commission’s award of permanent partial
disability benefits to the extent of 60% loss of use of the person as a whole. Id. The Court also
remanded the case back to the Commission for a vocational rehabilitation assessment. Id. The
remand back to the Commission for a vocational assessment implies that Petitioner has a right to
receive vocational rehabilitation services without a 19(h) hearing. /d.

VIII. Conclusion

Vocational rehabilitation continues to be a significant part of workers’ compensation claims.
It has broad implications for the resolution of the case. As is illustrated by the case law, there are
serious disputes regarding the type of program that are approved, what constitutes compliance,
what triggers the need for vocational rehabilitation, and how the Commission Rule fit into the
process. In many cases, the practice has strayed from the idealistic language of Professor Larson
who stated in his treatise:




It is too obvious for argument that rehabilitation, where possible, is the most
satisfactory disposition of industrial injury cases, from the point of view of the
insurer, employer and public as well as the claimant... It is probably no
exaggeration to say that in this field lies the greatest single opportunity for
significant improvement in the benefits afforded by the workmen’s
compensation system.

*] have attached two articles previous published in the Illinois Trial Journal which
are relevant to our discussion today.




Reviewing the Job Search Requirement in
Workers’ Compensation Cases: When is a Job
Search Really Required

by Arnold G. Rubin

LXntroduction

Job searches have become intertwined
in the process of determining when pay-
ment of benefits in workers’ compen-
sation claitns is appropriate. Many in-
juted employees lose their entitlement
to wotkers’ compensation benefits if
they do not participate in a job search,
or fail to do so in a reasonable manner.
A job search requires an injured em-
ployee to contact prospective employ-
ers to determine if employment is avail-
ablebased upon the employee’s age, edu-
cation, work experience, and work re-
strictions. The job contact may be by
letter, fax, e-mail, telephone or in per-
son. Job seatches ate either self-directed
by the employee, or the job searches are
patt of a job placement program supet-
vised by a vocational counselor hired by
either the injured employee or the em-
ployer.

This article will focus upon how job
searches impact uponthe payment of the
following benefits under the llinois Work-
ers' Compensation Act: 1) temporary to-
tal disability benefits, 2) maintenance ben-
efits, 3) wage loss benefits under Section
8(d)1, and 4 permanent disability benefits
under the “odd-lot category.”

1L Job Searches and Temporary
Total Disability Benefits

Reprinted with permission from Tidal Jonrnal of the Winois Trial Lawyers Associntion

A typical fact situation which of-
ten confronts workers’ compensa-
tion attorneys involves an injured
employee who has sustained a seri-
ous injury and, while under active
medical care, is advised by the treat-
ing doctor that he or she may re-
turn to work on a limited-duty or
light-duty basis. Many employers
do not have light-duty programs and
in those situations, the employee is
not offered a job by the employer
within the work restrictions. At this
point, the employee is receiving
weekly temporary total disability
checks as required under the Act.
It has been the position of some un-
reasonable employers and insurance
cartiers that, under this scenatio, the
injured employee must seek alter-
native employment, despite the fact
that the condition of ill-being has
not stabilized or reached maximum
medical improvement. In some
cases, employers suspend temporary
total disability benefits if the injured
employee does not participate in a
job search. The issue, therefore, is
whether an injured employee, who
is still under active medical care and
is released for light duty, must par-
ticipate in a job search when bis em-
ployer is unable to offer him light
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duty employment, in order to be
entitled to continued temporary to-
tal disability benefits.

Many injured
employees lose their
entitlement to workers’
compensation benefits
if they do not
participate in a job
search, or fail to do
so in a reasonable
manner.

The Wlinois Appellate Court re-
cently resolved this issue in Free-
man United Coal Mining Company
v, Industrial Commission.' 1In the
Freeman case, the employee injured
both knees in an accident that occurred
on October 23, 1995. The employer de-
nied the employee’s claim for temporary
total disability benefits for the periods
from October 24, 1995, through De-
cember 2, 1996, and from September 3,
1997, through August 21, 1998, Initially,
the claim was denied on a causal rela-
tionship defense. That issue was re-

-solved in the employee’s favor.

Howevert, the employer had an addi-
tional argument claiming that temporary
total disability benefits were not appro-
priate for a petiod of time from Octo-
ber 31, 1997, through August 21, 1998
The employee had a second knee suz-
gery on September 3, 1997, which
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started the second period of tem-
porary total disability benefits. The
employer argued that October 30,
1997, was set as the maximum medi-
cal improvement date for the
employee’s left knee injury. The
Commission had found that since
September 3, 1997, the date of sur-
gery, the treating physician had not

released the employee to return to

any type of work and that a total
knee replacement was being sched-
uled. The treating doctor had actu-
ally opined that the injured em-
ployee should not return to any type
of physical work. The employer in-
terpreted this as indicating that the
employee could perform light-duty
work. The employer argued that
the doctor did not indicate that the
employee was totally disabled from
all types of work and, therefore, tem-~
porary total disability benefits should
cease as of October 30, 1997, The
Illinois Appellate Court held that the
employee was entitled to continued
payment of temporary total disabil-
ity benefits for the period of time
after the employee was released to
perform light-duty work, The court
emphasized that the employee's
condition of ill-being had not yet
reached a state of permanency, since

a knee replacement surgery was to .

be scheduled. The coust explained
that in determining when temporary
total disability benefits were appro-
priate “the dispositive question is
whether the employee’s condition

had ‘stabilized’.” The court further
stated “the duration of temporary
total disability is not defined by
whether an employee can find 2 job
somewhere else.”

The coutt rejected an argument ad-
vanced by the employer setting forth that
the employee has an obligation to seek
alternative employment through a job
search when released for light duty, yet
still under active medical care. The coutt
specifically stated that an argument
which focuses on whether an. employee

is available for work in some other ca-
pacity and could and should have sought
alternative employment misses the mark
in temportaty total disability cases* The
coutt again emphasized that the disposi-
tive question is whether the employee’s
condition has stabilized’ ‘The Illinois
Appellate Court upheld the finding of
temporary total disability from October
31, 1997, through August 21, 1998.6

The result would have been different had
the employee rejected a job offer, by the
employer, within his restrictions. That
was not the case in Freeman.

The court again
empbasized that the
dispositive question

is whether the
employee’s condition
has stabilized.

The finding of the Ilinois Appel-
late Court in Freeman is consistent
with an eatlier decision in Whitney
Productions, Inc. v. Industrial Com-
mission.” In Whitney, the employee
sustained an injury to his right hand
on October 12, 1992, and was un-
able to perform certain wotk duties.
He was laid-off from his employer
at'the end of the work week for rea-
sons unrelated to his injury. He did
apply for unemployment compen-
sation and began searching for em-
ployment as a warchouse manager.

* Subsequently, on October 29, 1992,

the employee was diagnosed with
a fracture to his right hand and was
advised to testrict his work activi-
ties to light-duty with no lifting over
25 pounds. The Commission
awarded the employee temporary
total disability benefits for 23-6/7
weeks? The Illinois Appellate Court
affirmed the Commission finding,
which awarded temporary total dis-

ability benefits, based on the follow-
ing rationale: 1) the employee was
under active medical care, 2) the em-
ployee was under work restrictions,
3) the employee was not provided
a job within his restrictions, and 4)
the employee had been laid-off by
his employer.? The court also
pointed out that an employee
should not be denied compensation
metrely because he attempted’ to
work as long as he could after the
injury. The employee had been
working light duty until the layoff.?®
The Illinois Appellate Coust did not
mandate that the employee perform
a job search following the layoff.
The finding of the courtin Whitneyis
consistent with an earlier holding of the
1llinois Appellate Court in. Ford Motor
Commpenyv. Fncustrial Commission™  In Ford
Motor Company, the employee sustained
ar injury to his right ankle on Decem-
ber 5, 1978. He sustained a second in-
juty involving his ankle on June 11, 1980.
Following the second accident, the em-
ployee was advised to return to work
with specific testrictions. 'Thereafter, a
genersal layoff occutred on June 30,
1980. The employee went back to his
regular job on August 25, 1980. The
employee did not receive any temporaty
total disability benefits covering the pe-
riod from June 30, 1980, through Au-
gust 25, 1980, the period of the layoff.
The Illinois Appellate Court ruled that
the employee was entifled to temporaty
total disability benefits during the lay-
offperiod? The coutt emphasized that
neitherthe ability to do light-duty work
not the non-receipt of medical treat-
ment precludes a finding of temporary
total disability.” ‘
The Illinois Appellate Coutt cited with
apptoval the holding in Ford Motor Com-
panyin the decision of National Lock
Companyv. ndustrial Cormmission In
National Lock, the employee sustained
four different injuties involving her low
back between August 2, 1979, and Sep-
tember 2, 1981, Following the fourth
accident, she obtained medical care
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that included a suigical procedure
peiformed on her low back. She
was released to return to work on
July 27, 1982, with a lifting restric-
tion. She actually returned to work
within the restriction on September
2, 1982, She continued to work until
the date of her layoff, September 12,
1982, The employee was subject to
a general layoff. The issue on ap-
peal was whether or not the em-
ployee was entitled to temporary
total disability benefits following the
general] layoff in September 1982,
because economic conditions had
precipitated layoffs rather than the
employee’s physical condition The
coutt tuled that the employee was en-
titled to the payment of tempotary to-
tal disability ‘benefits during the pe-
riod of time that she was undera work
restriction following the layoff. She
was entitled to benefits until Aptil 16,
1983, when the employer offered her
a job within het restrictions® In this
case, there was no requirement made
for the injured employee to seek al-
ternative employment within her re-
steictions.

If the vocational
rebabilitation
program. is focused on
job placement, then the
employee must partici-
pate in a diligent job
search in order to be
entitled 1o receive
maintenance benefits.

The Commission recently consid-
ered this issue in Bolstad v. Seven
Bridges Country Chub¥ In Bolstad,
a beverage catt worker at 4 country
club sustained a fracture of her right
lower extremity. During the

employee’s recovery period, she
was released to return to sedentary
work. This release occurred prior
to reaching maximum medical im-
provement. The employer did not
offer the employee work within her
restrictions. In citing from the pre-
viously summarized Freeman case,
the Commission stated that it did not
matter whether an employee could
ot should look for alternative
work.® 'The dispositive test in de-
termining an employee’s entitlement
to temporary total disability is
whether the condition had stabi-
lized. Since the employee had not
reached maximum medical im-
provement, temporary total disabil-
ity was awarded, although she had
been given a release for sedentary
work during her recovery period.”
Similarly, the Comumission issued afi-
other decision on August 6, 2001, con-
sistent with its finding in Bolstad, The
Commission confirmed a finding of
temporary total disability in the case of
McKinleyu. Phillips GelschowConpary™ In
McKinley, the employee was a fifth-year
apprentice pipe-fitter, He sustained an
injuty on June 26, 2000, to his low back.
Following the accident of June 26, 2000,
the employee sought medical care and
itwas determined that he had herniated
discs attwo levels in hislow back. The
employee was immediately placed under
a light-duty restriction on June 29, 2000.
He continued working for the employer
within the light-duty restriction until he
was laid-off on July 20, 2000, Follow-
ing the layoff, the employee remained
under the active medical care of his
treating physician, He was also exam-
ined by a physician chosen by the em-
ployer under Section 12 of the Act.
Both doctots agreed that the employee
was a candidate for surgery for his low
back, Atthe hearing, the apprentice
coordinator for the union testified that
an apprentice must be able to perform
his full-range of job duties if he is sent
out to a job site. He pointed out that it
was not the policy of the union to send

apptentice pipe-fitters out to work in a
light-duty capacity. The Arbitrator
awarded the employee temporaty total
disability benefits from July 20, 2000,
through January 5, 2001, the date of
Arbitration. The Arbitrator found that
the employee’s condition of ill-being had
not stabilized and that he remained un-
der the active medical care of a treating
physician duting the temporary total dis-
ability period in dispute. The Arbitra-
tor also determined that the employee
had performed work in a light-duty ca-
pacity for the employeruntil he was laid-
off. 'The Arbitrator rejected the
employer’s argument that the workerwas -
obligated to participate in a self-ditected
job search to obtain alternative employ-
ment, The aigument was not only re-
jected by the Arbitrator, but also formed
the basis for an award of penalties un-
der Sections 190D and 190 of the Act,

The Arbitrator held that the conduct
of the employer had been unreasonable
and vexatious and that the employer had
formulated a defense that had no basis
under present case law. This award of
temporary total disability was affirmed
by the Commission. There was a slight
modification to the 19() award with re-
gard to the number of days upon which
the 19(D penalty was assessed. How-
ever, the 19K penalty and attomey fees
under Section 16 and temporary total
disability benefits for 24-1/7 weeks was
affirmed ®

II1. Job Searches and

Maintenance Benefits
Section 8(a) of the Wotkers’ Compen-
sation Act sets forth that an injured em-
ployee is entitled to receive paymentfor
treatment, insttaction, and training nec-
essary for the physical, mental, and vo-
cational rehabilitation, including all
maintenance costs and expenses inci-
dental thereto.”? Maintenance is usu-
ally considered to be a payment thatan
injured employee becomes entitled
to following the date determined for
maximum medical improvement.
Maintenance is normally paid when
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the employee is no:longer tempo-
ratily totally disabled, but is involved
in a vocational rehabilitation pro-
gram. If the vocational rehabilitation
program is focused on job place-
ment, then the employee must par-
ticipate in a -diligent job search in
order to be entitled to receive main-
tenance benefits.

. November 7, 1998.%

The court emphatically
stated “maintenance
and temporary total

disability are separale

and distinct benefits.”

This principle was established by
the linois Appellate Coutt in Mamnis
v. Industrial Commission.®® In
Mamwis, the employee sustained an
injury on February 8, 1998, involv-
ing her left shoulder. She eventu-
ally underwent a cervical fusion and
was released to return to work with
specific work restrictions in August
1998. She was subsequently advised
to return to work with no restric-
tions. However, the employee con-
tinued to experience pain and even-
tually sought additional treatment.
On November 7, 1998, the treating
physician advised the employee to
seek a job not requiting constant
motion of the arm, shoulder, and
neck. The employee sought recov~
ery of temporary total disability ben-
efits and was awarded benefits for
a petiod of 66-3/7 weeks. The Com-
mission reduced the award to 33-4/
7 weeks.?* 'The circuit court re-
versed the Commission and ordered
vocational rehabilitation.® The ap-
pellate court reviewed the issue as
to whetherthe award for temporary

total disability benefits was appro-

priate: The appellate court deter-

mined that the statement made by
the employee’s treating physician,

recommending a change of occu-
pation, could imply that the treat-
ing physician felt that the condition
was permanent.’® The court deter-
mined that since the disability had
become permanent, it was no longer
temporary. The court held that the
employee was not entitled to tem-
porary total disability benefits after
Since the
record was silent on the issue of
vocational rehabilitation, apparently
not requested by the employee, the
court decided not to address
whether vocational rehabilitation
was appropriate.’®

Once the condition of ill-being
reaches maximum medical improve-
ment, it can be argued thatthe employee
is no longer entitled to receive temapo-
rary total disability benefits. Assuming
permanent light-duty restrictions and an
employer whowill nottake the employee
back to work at his or her former job,
then the Manis court, in dicta, requires
thata demand be made by the employee
for vocational rehabilitation services in.
order to sustain an award for mainte-
nance benefits.”

If vocational rehabilitation is autho-
rized, and if the employee participates
in a vocational rehabilitation program,
it appears that the proper designation
for the benefits that the employee re-
ceives is that of maintenance under Sec-
tion 8(@), rather than temporaty total dis-
ability benefits. The maintenance ben-
efit is normally equal to the temporary
tota] disability benefit,

The coutt in Freemar does address the
distinction between matntenance ben-
efits and temporary total disability ben-
efits® The Freeman coutt assumed a
situation as set forth immediately above
in distinguishing between temporary
total disability benefits and maintenance
benefits, The court explained that thete
may, indeed, be instances when tempo-
rary total disability benefits cease but
maintenance benefits for vocational re-
habilitation continue?* The coust ex-
plained that entitlement to vocational

rehabilitation is established when there
has been a reduction of earning power
due to an employment-related injuty and
that vocational rehabilitation will in-
crease the employee’s earning capacity.
The court finther explained that in many
cases the fact of the reduction in an
employee’s earning capacity cannot be
established until the nature and extent
of the permanent disability is known.*
Evidence that an employee can be re-
trained for jobs other than the one he
or she was doing when injured does not
necessatily establish maxinoum medical
improvement. ‘The coutt emphatically
stated “maintenance and temporaty to-
tal disability are separate and distinct
benefits.” Maintenance benefits ap-
ply when the employee begins the voca-
tional rehabilitation process.

If the vocational rehabilitation pro-
gram is focused on jobplacement, then
cooperation in a job search, although not
relevant for determining entitlement for
temporary total disability benefits, is rel-
evant in determining entittement to pay-
ment of maintenance benefits under
Section 8(a), The Commission cleatly
mandates diligent job searches in order
to suppott a finding that the employee
would be entitled to continued mainte-
nance benefits,

In Williams v. Dartnell Printing® the
Comumission held that the employee had
petformed a diligentjob search and was
therefore entitled to maintenance ben-
efits under Section 8(a) of the Act. In
Williams, the employee was 57 years old
and had been employed as a paper cut-
ter with the employer for ten years. His
job duties required repetitive use of both
hands, ‘The employee received treatment
for lateral epicondylitis of the right fore-
arm and catpal tunnel syndrome on the
tight side. The employee was advised
that he should limit his work activities
to no lifting over ten pounds and no re-
petitive work activity with his rightup-
per extremity. The Commission ruled
in the employee’s favor on the issue of
medical causal relationship.®

The Commission also resolved the is-
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sue of temporary total disability and
maintenance benefits. The employee
remained under the medical care of his
treating physician until January 12, 1999,
Atthattime, the employee was provided
with new work restrictions of lifting no
more than five pounds and no repeti-
tive lifting. The Commission deter-
mined that the employee had reached
maxinum medical improvement as of
that date. Following the determination
that the employee had reached maxi-
mum medical improvement, the Com-
mission awarded the employee mainte-
nance benefits under Section 8(a) of the
Act from Januaty 13, 1999, the date af-
ter he had reached maximum medical
improvementup to the Arbitration hear-
ing® 'To support the maintenance ben-
efit, the Commission found that the
employee had engaged in a “credible job
seatch based on his testimony and medi-
caltestrictions.” ‘The credible job search
included nineteen job attempts in Ilinofs,
twenty job attempts in Louisiana, and
contact with his union, which was also
assisting in seeking employment for the
injured employee within his testtictions.
This case should be contrasted with the
Manis case described above. In Manis,
there was no evidence of any type of dili-
gentjob search following the determina-
tion of maximum medical improve-
ment.®

A question bas arisen
in wage loss claims as
to whether a diligent
job search is required
by an employee in
order to be entitled
o an award for wage
differential benefils
under Section 8(d)1 of
the Act.

In contrast to the Williams case
cited above, an employee was en-
titled to temporary total disability
benefits or maintenance benefits
where the employee did not par-
ticipate in a diligent job search.
There were exceptional circum-
stances in this case to obviate the
need for a diligent job search. This
issue was presented in the Illiriois
Supreme Couitt case of Archer
Daniels Midland Company v, Indus-
trial Commission® In this case, the
employee sustained an injury to his
low back while performing his job
duties for the employer, The low
back injury prevented the employee
from returning to his previous oc-
cupation as a turbine operator. The
uncontested medical evidence es-
tablished that the employee’s physi-
cal restrictions included lifting no
more than 30 pounds and limitations
with regard to bending, stooping
and standing. The employer did not
provide the employee a job within
the restrictions,

Rather, the employer provided the em-
ployee with vocational rehabilitation
counseling, The vocational counselor
agreed that the employee should be en-
rolled in alocksmithing correspondence
course, The course started in late-May
1985 and was completed in December
1985. After completing the
locksmithing course, the employee
made no attempt to secure employ-
ment. Just before completing the

coutse, the employee stated that he

had contacted several possible em-
ployers and he was informed that
no locksmithing jobs were available.
The vocational counselor also testi-
fied, based on the particularized
market studies and personal knowl-
edge of the labor market, that no
jobs were available in this area for
the employee. The Illinois Supreme
Coutt pointed out that the employee
would generally have the burden of
establishing the unavailability of
employmett to a person in his par-

ticular circumstances.® The court
emphasized that “diligent but unsuc-
cessful attempts to find employment
will satisfy this burden.”® However,
under the facts of this case, the court

" pointed out that the employer only

provided the employee with a
locksmithing correspondence coutse.
The employer did not offer the em-
ployee any appropriaté light-duty
work and made no showing that
other suitable light-duty work, includ-
ing locksmithing, was available for
him. %

Under the facts of this case, the Tlli-
nois Supreme Court awarded the em-
ployee additional temporary total disabil-
ity benefits. Upon closer review of this
case, itappears that the Tllinois Supreme
Coutt should have distinguished be-
tween temporaty total disability benefits
and maintenance benefits. ‘The court
had pointed out that the injured em-
ployee was already under permanent
work restrictions.® ‘There should have
been a finding that the employee had
reached maximum medical improve-
ment, Once the employee began the
locksmithing cotrespondence course,
maintenance benefits under Section 8(2)
should have been awarded to the em-
ployee.

A review of cases from the Illinois
Appellate Court and Illinois Suprethe
Court reveals that the courts often
use the terms temporary total dis-
ability benefits and maintenance
benefits interchangeably. However,
it does appear that in more recent
cases, the Commission, and the Ili-
nois Appellate Coutt are attempting
to distinguish these patticular terms.
This is especially clear in the Free-
man case. ‘

IV. Job Searches and Wage
Loss Claims Under
Section 8(d)1 of the Act
Section 8(d)1 of the Uiinois Work-
ers’ Compensation Act allows recov-
ety for wage loss differential ben-
efits for injured employees.” In this
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type of case, the injured employee,
due to an injury resulting in perma-
nent work restrictions, is required
to change jobs and obtain suitable
employment within his restrictions.
In the event that a wage loss results,
the employee then receives benefits
representing a percentage difference
between his current earnings and
those which he would be able to earn
in the previous employment.

A question has arisen in wage loss
claims as to whether a diligent job
search is required by an employee
in order to be entitled to an award
for wage differential benefits under
Section 8(d)1 of the Act. The Illinois
Appellate Court has addressed this
issue in wage loss claitns, just as the
court addressed the applicability of
job searches in the temporary total
disability setting in the Freeman
case 6 The court has artived at the
same result in that it has determined,
just as in the temporary total disabil-
ity setting, that diligent job searches
are not necessary in order to sup-
pott an award under Section 8(dD1
of the Act.

The court specifically considered
this issue in the leading case of
Gallianetti v. Industrial Comimis-
sion® In Galllanetti, the injured
employee was worlking as a tree-
trimming crew foreman when he
sustained an injury to his left elbow
on July 3, 1992. The elbow injury:
required multiple surgical proce-
dures. The employee underwent a
functional capacity evaluation in
August 1994, and it was determined
that he would be unable to return
to his normal job duties as a tree-
trimmer. The employer did not of-
fer the employee a job within the
restrictions. From September 1994
through September 1995, he con-
tacted several prospective employ-

ets regarding émployment. The ef-
forts were fruitless. Although, the
employer did not offer the employee
vocational rehabilitation services, a

labor market survey was prepared
by the employer’s vocational expert.
The employee also contacted the
employers listed in the labor mar-
ket survey. He did not obtain a job
with any of the employers listed in
the labor market survey. However,
he did eventually obtain full-time
employment earning $5.50 per hour.
"The employee sought an award under
Section 8(d)1, based on a wage differ-
ential claim, The Commission had
awarded the employee 60%Ioss of use
of the person as a whole, pursuant to
Section 8(d)2 of the Act.#® However,
the Illinois Appellate Coutt held that
the Commission was prohibited from.
awarding a percentage of the per-
son as a whole where the injured
employee had presented sufficient
evidence to show a loss of earning
capacity.® The court explained that
in proving a wage differential award
under 8(d)1, the injured employee
must prove partial incapacity that pre-
vents him from pursuing his usual
and customary line of employment
and an impairment of earnings.”
The employer argued that the injured
employee was not entitled to a wage
differential awatd because he did not
secure suitable employment within
his restrictions. The employer argued
that the job search was “minimal” in
both number and geographical scope
of employers contacted. The em-
ployer also contested the wage dif-
ferential award since the employee
did not provide documentation to
suppott his claims that prospective
employers did not have available
work for him within the restrictions.**
The court rejected the argument of
the employer and specifically stated:
“There is no affirmative requirement
under Section 8(d)1 that an employee
even conduct a job search. Rather. ..
an employee need only demonstrate an
impairment of earnings.”™* The court
pointed out that evidence of a job search
is but one way to show impairment of
earnings® The court concluded that

the type of job that the employee could
perform was cleatly severely restricted.
The court commented that the em-
ployee tegulatly inquired about positions
that were essentially unskilled jobs. The
coutt also explained that while the em-
ployee did not present any physical docu-
mentation regarding the job search, he
did name all of the employers forwhich
heapplied for positions. The employee’s
testimony was sufficient evidence regard-
ing the nature and extent of the job
search® 'The Illinois Appellate Court
held that the employee had demonstrated
his entiflement to a wage differential
awatd under Section 8(d)1 of the Actand
the case was remanded to the Com-
mission for determination as to the
amount of the award, as well as the
effective date.”

The focus of the
analysis in.
determining “odd-lot
permanent total
disability” is the
degree 1o which the
employee’s medical
disability impairs bis
or ber employability.

The Gallianeiti decision is signifi-
cant in terms of its discussion re-
garding the relationship of job
searches to awards under Section
8(d)1 of the Act. Written, detailed
job searches ate simply not required
to support an award under Section
8(d)1 of the Act. Although the job
search may assist in determining
whether there is an impairment of
earning capacity, there is no spe-
cific requirement as to the number
of job contacts or mannet of job con-
tacts. Once again, this is a require-
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ment not necessatily applicable for
an award under Section 8(d)1 of the
Act.

Thus, just as in the temporary to-
tal disability setting, it is clear that a
job search is not mandated for en-
titlement to an award under Section
8(d)1 of the Act. From the
employee’s perspective, howevey, it
certainly assists a claim under Sec-
tion 8(dD1 of the Act if the employee
has regularly contacted prospective
employers prior to accepting a job
within the employee’s restrictions.
The information obtained through
a job search may assist in proving
the impairment of earning capacity
requirement and the suitable em-
ployment requirement, However,
the absence of a job search, in and
of itself, does not preclude an award
under Section 8(d)1 of the Act.

V.Job Searches and Permanent
Total Disability Benefiis

The Hlinois Supreme Couit set forth
the requirements for proving entitle-
ment for permanent total disability ben-
efitsin B.R. Moore Comparyv. Industrial
Commission® Tn E.R Moore,thellinois
Supreme Cout affirmed the finding of
the Commission that the employee was
permanently and totally disabled. The
1llinois Supteme Coutt stated that an
employee need not be reduced to total,
physical, and mental incapacity befote
total and permanent disability compen-
sation can be awarded” 'The court fur-
ther explained that evidence that an
employee has been or is able to earn
occasional wages or to perform cettain
useful services neither precludes a find-
ing of total disability not requites a find-

ing of partial disability® The couttex-

plained that an employee is totally dis-
abled when he or she cannot perform
any setvices except fot which no rea-
sonably stable labor market exists.® It
is the E.R. Moore case that establishes
what is referred to as the “odd-lot cat-
egory” in permanent total disability
claims.® The focus of the analysis

in determining “odd-lot permanent
total disability” is the degree to
which the employee’s medical dis-
ability impairs his or her employ-
ability. The Commission must con-
sider the employee’s age, experi-
ence, training, and capabilities.®

According to the coutt in B.R. Moore,
it is'the employee’s initial burden of
proving the extent of disability to show
that, as a result of the work-related in-
juty, she is unable to perform or obtain
regular and continuous employment for
which she is qualified. Once the em-
ployee has met this burden, the burden
thenyshifts to the employer to cotne for-

ward with evidence establishing that the
employee is capable of engaging in some
type of regular and continuous employ-
ment® The employee in ZR Moorehad
testified to submitting applications to
two factories and had continued to look
for employment within her testrictions.
The employee had suffered froma case
of general dermatitis and would remain
cured as long as she avoided returning
to her former employment. The lim-
ited job search that was performed by
the employee in E.R. Mooresatisfied the
initial burden of proof that the em-
ployee was unable to perform or obtain
regular or continuous employment for
which she was qualified.

The Illinois Supreme Couit detesmined
that although the employee could per-
form certain types of work without en-
dangering her health, under the circum-
stances of the case, it was incumbent
upon the employer to prove not only
what jobs these might be, but more im-
portantly, that such jobs were reasonably
available to a person in the employee’s
position® The employer did not meet
its burden. The Hllinois Supreme Coutt
affirmed the Commission’s finding as to
permanenttotal disability.

A different result was reached by the
Tllinois Appellate Court in a recent case
confronting the issue of “odd-lot per-
manent total disability” and the suffi-
ciency of ajob search. In.dlexanderv.
Industrial Commission,% the Illinois

Appellate Court affirmed the Com-
mission finding that the employee
had failed to prove that he was per-
manently and totally disabled be-
cause he failed to demonstrate that
he fell within the “odd-lot cat-
egory.”$ In Alexander, the ém-
ployee had sustained a back injury -
resulting in surgery. A functional
capacity evaluation was, completed
and the employee was released to
return to light to medium work.
Specifically, the treating doctor re-
leased him to return to work with
permanent restrictions of lifting no
mote than 25 pounds and limitations
tegarding bending, squatting, and re-
petitive stait climbing. Subsequently,
the restrictions were limited further
so as to restrict the employee to sed-
entary work only.

Vocational rehabilitation. services
were provided to the employee by
the employer. The vocational coun-
selor recommended that the injured
employee be placed in a machine .
operator position. in a manufactur-
ing setting. The vocational counse-
lor was taking into consideration the
employee’s lack of education, high
pre-injury wage, felony conviction,
and “unrealistic expectation of want-
ing to earn $18.00 per hour.”® ‘The
vocational counselor assisted the
employee in prepating a resume.
He was also instructed as to how to
present himself, and how to fill out
applications. He was also provided
with job contacts. From Februaty
11, 1994, to May 20, 1994, the em-
ployee made 431 job contacts. Most
of those he obtained on his own.,
Job logs were kept and the logs
were submitted to the vocational
counselor, The employee had re-
ceived three or four interviews, but
no job offers.

He was successful in obtaining em-

ployment with the Racine Electric Com-

pany in June 1994. However, the job
duties were in direct conflict with the
doctor’s restrictions. The owner of
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the company contradicted the
employee’s testimony relative to
whether the job was within the work
restrictions. The owner stated that
he was aware of the employee’s re-
strictions and advised him to work
at his own pace. The employee was
eventually laid-off from this job.
After the employee ceased employment
with the Racine Electric Company, he
began his own job seatch in which he
contacted approximately 86 companies.
This job search Jasted from July/August
1994 to February 1995.

The vocational counselor testified at
the Asbitration hearing. The voca-
tional counselor testified that she
bad reviewed the job contacts made
by the employee. The vocational
counselor had asked the employee
to make 10 to 15 job contacts by
telephone and two or three in per-
son each day. The vocational coun-
selor advised that the employee
failed to meet those quotas. The
employee made approximately five
contacts per day. The vocational
counselor had contacted some of the
employers listed on the employee’s
log sheets. She stated that there
were inconsistencies in the job log
sheets and she also criticized the em-
ployee for contacting employers for
jobs for which he was unqualified.
Another vocational expert testified
that the employee was not comply-
ing with the effotts to secure em-
ployment and that the employee
was not fulfilling the job search re-
quirements of the vocational coun-
selor, The Atbitrator, who first heard
the evidence in this case, found that
the employee was not unfit to per-
form any tasks except for which no
stable labor market existed. The At~
bitrator found that the employee
could perform sedentary work.
However, the Atbitrator pointed out
that the employee had failed to
show the unavailability of work
through a diligent but unsuccessful
job search. The testimony of the

employer’s vocational expetts was
relied on by the Arbitrator, It was
determined that the employee’s ef-
forts in the job search were deficient.
The Arbitrator also reviewed the
employee’s job search subsequent
to the termination of the vocational
rehabilitation services. The Arbitra-
tor noted that the employee made
contacts with the same companies
that were previously contacted
when working with the vocational
counselor. The Arbitrator specifically
stated in the decision: “The facts,
taken as a whole, demonstrate that
the employee’s job search was less
than the diligent job search neces-
saty to prove that [the employee] was
unemployable as a result of his age,
education skills and position.”® The
Arbitrator concluded that the em-
ployee did not fall within the “odd-
lot category” and instead awarded the
employee disability to the person as
a whole to the extent of 50%.

The Illinois Appellate Court, in af-
firming the decision of the Commis-
sion, held that an employee may
meet his burden of proof in estab-
lishing an “odd-lot permanent total
disability” by showing: 1) “diligent
but unsuccessful attempts to find
work,” or 2) “that, in light of
plaintiff’s age, experience, training
and education, he is unable to pet-
form any but the most menial tasks,
for which no stable labor market
exists.”®

The Illinois Appellate Couit also em-
phasized that the Commission decision
was based on the employee’s failute to
conduct a diligentjob search”® The Il-
linois Appellate Coutt pointed out that
the Commission did not find the
employee’s testimony ctedible as to the
number of contacts that he had made.
The court also emphasized that the
Commission’s decision was based pri-
marily on the insufficient quality and in~
sufficient duration of the employee’s
contacts, rather than on sheer num-
bers”*

Justice Rarick issued an enlightening
concuriing and dissenting opinion. He
concurred with the decision as to the
validity of the Commission’s decision,
but disagreed with the conclusion as
to the permanent total disability find-
ing, His dissenting opinion echoes
the frustration of the Petitioner’s bar
regarding the atbitrary requirements
set by vocational counselors.

Justice Rarick
specifically criticized
the Commission for
deferring to a
vocational
rebhabilitation
counselor’s arbitrary
requiremenis for what
constituted
a diligent search

Jor work,

Justice Rarick specifically criticized
the-Commission for deferring to a
vocational rehabilitation counselor’s
atbitraty requirements for what con-
stituted a diligent effort at a job
search, Justice Rarick stated: “The
Arbitrator simply allowed the
employer’s vocational expert to de-
termine what was diligent and, in
so doing, abrogated her responsi-
bility. Moreover, I do not believe
that any rational finder of fact could
say that Alexander’s job search was
inadequate.” Justice Rarick empha~
sized that, in absence of the job
search, there was sufficient evidence
because of the employee’s age,
training, education, and experience
to support a finding of “odd-lot per-
manent total disability.”” Justice
Ratick’s comments should certainly
be useful to any employee’s aftor-
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ney who may question the arbitrary
requirements set forth by vocational
rehabilitation counselors practicing
in the workers’ compensation field.
Unfortunately, many vocational
counselors focus on quantity rather
than quality in determining a voca-
tional rehabilitation program.

The finding of the Ilinois Appel-
late Court in Alexander is clearly
contrasted with the finding of the
coutt in Reliance Elevator Company
v, Industrial Commission.” In Re-
liance, the injured employee was
employed as an elevator mechanic.
He sustained injuries to his low back
and right shoulder on July 27, 1992,
He was eventually advised to return
to work with specific work restric-
tions. The employer was unable to
provide the injured employee with
employment within his restrictions.
The employer did provide the em-
ployee with assistance in obtaining
alternative employment, The em-
ployee had requested retraining, but
the employer balked and denied that
request. Only job placement sei-
vices were authorized. Under the
direction and supervision of the
vocational counselor, the employee
began a job search. At that point,
the services of the vocational coun-
selor were terminated by the em-
ployer. The employee continued job
search activities from June 1994 up
to the date of Arbitration, July 13,
1995. The job search consisted of
contacting over 3,600 potential em-
ployers by the date of Arbitration.
No job offers were provided to the
employee. A vocational rehabilita-
tion counselor hired by the em-
ployer testified that the employee
was not placeable and was not a
candidate for retraining. Proofs were
closed at Arbitration on September
7, 1995, Between the Arbitration
hearing dates, on July 24, 1995, the
employer offered the employee a
job that provided full pay and ben-
efits, It involved delivering materi-

als, picking materjals up, identify-
ing parts and vatious other light
duties. The position was not ac-
cepted. The Arbitrator concluded that
the job offer was “made solely to
avoid liability under the Workers’
Compensation Act, and not for the
purpose of providing legitimate em-
ployment to [the employeel.” The
Arbitrator also noted that the posi-
tion that was being offered to the
employee was non-union and was
normally compensated at $10.00 per
hout, yet it was being offered to the
employee at fullunion wages and
benefits, a compensation package in
excess of $44.00 per hour. The Arbi-
trator awarded permanent total dis-
ability benefits. This finding was af-
firmed by the Commission.

The Illinois Appellate Court held
that the employee met his burden
of establishing his entitlement to an
“odd-lot permanent total” under the
E.R. Moore case.> He met his bur-
den by completing “an extensive job
search, contacting ovet 3,600 poten-
tial employers.””® The llinois Ap-
pellate Court also commented on the
job offer that was made by the em-
ployer. The court determined that
the job offer was a sham and de-
signed to circumvent the employer’s
responsibility under the Act. The
linois Appellate Coutt emphasized:
“employers must not be allowed to
defeat an injured employee’s entitle-
ment to a disability award by mak-
ing sham job offers.””

VI. Conclusion

The purpose of this article has
been to point out when job searches
are required in order for an injured
employee to obtain payment of dif-
ferent types of weekly workers’
compensation benefits: 1) tempo-
rary total disability, 2) maintenance,
3) wage loss, and 4) permanent to-
tal disability. After reviewing sev-
eral cases from the Illinois Supreme
Coutt, Illinois Appellate Court and

" Illinois Industrial Commission and

giving special emphasis to the re-
cent lllinois Appellate Court case of
Freeman v. Industrial Commis-
sion,” it appears that job searches
are not required in all instances. If
an injured employee seeks tempo-
rary total disability benefits, there is
no requirement for a diligent job
search. However, if the injured
employee seeks maintenance ben-
efits as part of a vocational rehabili-
tation program involving job place-
ment, then a reasonable and dili-
gent job search may be appropriate
as part of the overall vocational re-
habilitation program. Obviously, if
the vocational rehabilitation pro-
gram is education based only, then
a job search would not be required
in order to be entitled to tnainte-
nance benefits, A job search is not
necessary in order to be entitled to
the wage loss differential benefit un-
der Section 8(d)1 of the Act. How-
ever, in establishing an “odd-lot
permanent total disability,” it may
become relevant and a condition
precedent in order to establish. en-
titlement to permanent total disabil-
ity benefits,

*Mr. Rubin acknowledges the research
and-editing contribution of Cameron B,
Claik, an associate with the Law Offices
of Arnold G, Rubin, Ltd,, inn connection
with the preparation of this article.
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Freeman United Coal Mining Gom-
pany v. Industrial Commission, 318
1L.App.3d 170, 741 N.E.2d 1144, The
coutt in Freeman agreed that one
method for determining whether
regular and continuous work is avail-
able to an employee is to proceed
with a diligent job search. This will
determine whether the employee is
to be considered an “odd-lot perma-
nent total.”
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AN EVALUATION OF VOCATIONAL

REHABILITATION UNDER THE

ILLINOIS WORKERS’ COMPENSATION ACT

By ARNOLD G. RUBIN

INTRODUCTION

A work-related accident creates var-
ious rights and duties between employee
and employer. The rights of the injured
employee and the duties of the employer
are governed by the Illinois Workers’
Compensation Act,! which is adminis-
tered by the Illinois Industrial Commis-
sion. One of the frontiers for explora-
tion within this statutory scheme for re-
covery is the right of an injured worker
to receive vocational rehabilitation.?

The Industrial Commission has been
unable to set forth a consistent policy
upon which to award injured workers
vocational rehabilitation benefits. The
adoption of a recent Industrial Com-
mission rule has created many questions
regarding the substantive and procedur-
al administration of rehabilitation pro-
grams.? Recent Industrial Commission
decisions on this issue have failed to
create a clear body of precedent. No
clear guidelines have been set for the
institution or administration of rehabili-
tation programs.

The 1llinois Supreme Court has been
highly critical of Industrial Commission
awards for rehabilitation. The court’s
criticism may have spurred the Indus-
trial Commission to promulgate the
aforementioned rule on the subject of
rehabilitation.

The purpose of this article is to sum-
marize those problems presently plagu-
ing the Industrial Commission in the
administration of rehabilitation pro-
grams. The problems can best be ana-
lyzed by reviewing recent cases of the

supreme court in this area. The Indus-
trial Commission’s response to these

problems will then be analyzed. Since it
is the author’s view that recent attempts
to solve these problems have been un-
successful, it will be suggested that Hli-
nois examine statutes of other jurisdic-
tions in order to formulate a more com-
prehensive rehabilitation statute.

STATUTORY BASIS FOR
REHABILITATION BENEFITS

Section 8(a) of the Illinois Workers’
Compensation Act provides injured
workers with the right to a rehabilita-
tion program:

(Mhe employer shall also pay for
treatment, instruction and training
necessary for the physical, mental
and vocational rehabilitation of the
employee, including all maintenance
costs and expenses incidental
thereto.*

The language of the statute is indeed
broad since it does not contain any limit-
ing language. The Act does not state
when rehabilitation shall be instituted.
Nor does it provide any time limits fora
rehabilitation program, The Act does
not state whether rehabilitation counsel-
ors must pass certification procedures in
order to be employed in the capacity set
forth by the statute. The goal of the
rehabilitation program is not stated or
suggested. For instance, it is unclear
whether the goal should be to return an
individual to his former economic level
or to any gainful employment. The stat-
ute does not indicate whether the em-
ployer or the employee may initiate the
program.

The statute has created more ques-
tions than it has answered. Without
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providing the Industrial Commission
any guidelines, the Commission’s deci-
sions have been understandably incon-
sistent. The supreme court, in its role as
a reviewing court, has been critical of
awards for rehabilitation where there
appears to be an inadequate foundation
for such an award. A review of three
recent cases from the court will point
out the uncertainty confronting em-
ployers and employees regarding the
supplying and receiving of vocational
rehabilitation services.

ILLINOIS SUPREME COURT’S
CRITICISM OF REHABILITATION
BENEFITS

In three recent decisions, the Illinois
Supreme Court has taken forceful steps
to encourage the Industrial Commission
to act with greater consistency inaward-
ing rehabilitation benefits.

The first decision to comment on an
award by the Industrial Commission for
vocational rehabilitation benefits was
Kropp Forge Company v. Industrial
Commission.> In Kropp Forge Com-

pany v. Industrial Commission, claim-

ant had been employed as a millwright
for respondent for 22 years. As a result
of an injury to claimant’s leg, he was
unable to return to his regular work asa
millwright. Respondent gave him a job
as a timekeeper. Claimant became ex-
tremely nervous and uncomfortable in
his new job, and subsequently asked for
a leave of absence. Following his return
to work, claimant refused to continue
his job as timekeeper and was told that
no other positions were available.

On arbitration, claimant was
awarded payments for temporary total
incapacity for a period from the date of
accident up until the release for light

work. He also received an award for

60% loss of use of the leg. The Commis-

sion reversed the ‘arbitrator, holding

that claimant’s condition had not yet

become stable, and awarded temporary

total compensation from the accident to
(Continued on Page 36)
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the date of the hearing. In addition, the
Commission ordered Kropp Forge to
pay for any necessary vocational reha-
bilitation of the claimant.

On appeal before the supreme court,
the employer argued that the issue of
vocational rehabilitation had not been
properly presented before the Commis-
sion. No foundation existed within the
record for the implementation of this
award. The supreme court responded
that the order was “entirely harmless”
and simply incorporated the statutory
language requiring the employer to pay
for necessary rehabilitation.® The court
further explained that details of the spe-
cific type of training and the extent of
the training for which Kropp Forge
would be required to pay were left for
future determination by the Commis-
sion.’ - )

In contrast to the holding in Kropp’
Forge, the court reversed an award for
vocational rehabilitation in Hunter
Corporation v. Industrial Commission.
Claimant was employed as a pipefitter
when he sustained two injuries involving
his low back. The duties of a pipefitter
were described as requiring substantial
physical labor. Following treatment for
his low back problems, claimant testi-
fied that his doctor instructed him “to
get a nonphysical job which would not
require him to lift more than 35 pounds
or require excessive bending or climb-
ing.” He was not released to return to
work as a pipefitter. Subsequently,
claimant returned to his home in New
York where he unsuccessfully applied
for a supervisory position in mainte-
nance and other related areas. Thereaf-
ter, he applied for admission to a private
university for the purpose of completing
a college degree so that he could teach
pipefitting and plumbing in vocational
training courses. Evidence adduced at
trial showed that claimant had taught
pipefitting once before under a tempo-
rary teaching license.?

The arbitrator awarded claimant
temporary total disability benefits. The
Industrial Commission modified the de-
cision to order the employer to pay
claimant’s university tuition. The circuit
court affirmed this decision.

The supreme court held that “the
terms of the award for rehabilitation
were contrary to the manifest weight of
the evidence.™® The court reasoned that
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asufficient foundation had not been laid
for this award. The record did not dis-
close that the college degree was a pre-
requisite for teaching pipefitting and
plumbing. Nor was there evidence as to
the number of teaching positions avail-
able in the field, given the claimant’s
age, physical limitations, experience
and background. The court also com-
mented that Illinois does not have an
established procedure for examining
and evaluating individuals by trained
medical personnel of the state’s com-
pensation board.!! The court implicitly
suggested that such a framework should
be set up by the Industrial Commission.

Similarly, the court in Zenith Com-
pany v. Industrial Commission,'? was
critical of an award by the Industrial
Commission for vocational rehabilita-
tion. Claimant was employed as a gen-
eral maintenance man who had expe-
rienced back problems prior to his in-
jury of 1976. He testified that following
his most recent work-related back in-
jury, he was treated and released for
light-duty work. He was informed by his
employer that no light-duty work was
available and, thereafter, was laid-off.
His only work subsequent to the lay-off
was that of operating a hot dog vending
truck.!3

The Industrial Commission held that
petitioner’s condition had not yet
reached a state of permanency and
awarded him temporary total disability
payments. The Commission also. or-
dered the respondent to pay for mental,
physical and vocational rehabilitation
of the claimant.

On appeal, the supreme court set
aside the aspect of the order pertaining
to rehabilitation. The court held:

We set aside that portion of the
Commission’s order here because
there appears to be a developing
practice to have such orders entered
routinely and unnecessarily and be-
cause their entry is a potential source
of confusion.!

The court again noted its earlier rec-
ommendation that thelegislature exam-
ine whether rehabilitation counseling
and procedures through public or pri-
vate agencies should be provided to as-
sist the Industrial Commission and the
courts.!s

A review of the above decisions re-
veals the supreme court’s dissatisfaction
with the Industrial Commission’ ad-
ministration of the vocational rehabili-
tation provision of the Act.

THE ILLINOIS INDUSTRIAL
COMMISSION’S RESPONSE TO
CRITICISM OF VOCATIONAL
REHABILITATION RULINGS

The Industrial Commission has at-
tempted to respond to the criticism of its
vocational rehabilitation awards. The
response has been two-fold: [) opinions
providing reasons upon which awards
of rehabilitation are based; and 2) adop-
tion of a new Industrial Commission
rule specifically dealing with vocational
rehabilitation. The success of the re-
sponse is questionable,

A. INDUSTRIAL COMMISSION
DECISIONS

Section [9(e) of the Act'® provides, in
part, that effective January 1, 1981, all
decisions of the Commission are re-
quired to set forth in writing the reasons
for the decision, including findings of
fact and conclusions of law, separately
stated. Such decisions are to be regarded
as precedent by arbitrators for the pur-
pose of achieving a more uniform ad-
ministration of the Act.

The Commission has employed the
above-stated provisions in order to
create a body of precedent within the
area of vocational rehabilitation.!” The
Commission has provided several rul-
ingsinanattempt to guidearbitrators in
determining whether rehabilitation is
warranted.

1. Rehabilitation Not Applicable
In Guzy v. Torrvagg, Inc.,'8 Peti-
tioner filed a 19(h)!? and 8(a) pe-
tition requesting payment for a vo-
cational rehabilitation program. Pe-
titioner had been employed as a
drywall taper. He sustained a work-
related injury resulting in a severely
fractured left wrist,2! The arbitrator
had previously awarded the peti-
tioner a 45% disability to his non-
dominant left hand. That decision
has been affirmed on Review.

Subsequently he filed the petition
which was the subject matter before
the Commission. Petitioner testified
that he had not worked within his
trade for 15 months. His only work
involved helping his son reupholster
cars for two to three hours per day.
He also expressed an interest in motel
management, Petitioner introduced
expert vocational testimony indicat-
ing that he was a good candidate for
rehabilitation and could successfully
return to work. A specific program in
upholstery was recommended. Other
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potential occupations were also dis-
cussed. Respondent’s vocational ex-
pert indicated that petitioner pos-
sessed skills which could be trans-
ferred to other vocations without
training. He agreed that petitioner
could not return to work asa drywall
taper. After evaluating this expert
testimony, the Commission held that
petitioner failed to prove he was in
need of vocational rehabilitation.

This decision is significant since it
provided a reasoned analysis as to
why a rehabilitation program was
disapproved. A significant criterion
was the fact that the petitioner pos-
sessed transferable skills that could
be employed in other vocations with-
out formal retraining. The rehabilita-
tion program, according to the
Commission, must be necessary or
reasonable, or return him to the job
market.

Similarly, the Commission refused
to allow rehabilitation where a peti-
tioner returned to a different type of
employment after his work-related
accident. In Overton v. K. L. Spring
& Stamping Co.,2? petitioner sus-
tained a serious injury to his left hand
while working as a hand coiler. Peti-
tioner had experienced psychological
problems prior to this incident. Peti-
tioner successfully obtained em-
ployment with another company
working as a “‘power blender” subse-
quent to the accident.?3 The earnings
on the new job were commensurate
with his prior employer’s wages for
hand coilers, Petitioner also testified
he was taking college courses in
chemistry. Based on these facts a re-
quest for vocational retraining was
denied, A key fact evidently relied
upon by the Commission was that
petitioner had obtained other em-
ployment.

It appears that the possession of
transferable skills and/ or the ability
to find other employment are key
facts relied upon by the Commission
in deciding upon the feasibility of a
rehabilitation program,

. Petitioner’s Responsibility to Coop-
erate in Rehabilitation Process
The Act does not specifically state
whether an injured employee must
cooperate with a rehabilitation pro-
gram provided by an employer. The
Commission has attempted to con-
front this issue on a case-by-case ba-
sis.
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The Commission has refused to al-
low rehabilitation to be invoked by
respondents in order to defeat a claim
for total permanent disability. In
Pinkard v. Handy Andy et al.,? peti-
tioner sustained an injury to his right
hand resulting in an amputation of
two fingers and limited sensation in
the other fingers. Petitioner was un-
able to use his right hand for any
useful activities. Petitioner moved
from Illinois to Virginia to live with
family members and was unsuccess-
ful in obtaining employment. Peti-
tioner was 43 years old with a fifth
grade education who had difficulty
with reading and mathematics. A
request by respondent for a rehabili-
tation consultation was refused by
petitioner and her attorney. The
Commission awarded petitioner a
permenant total disability.”s How-
ever, the Commission held that re-
spondent was entitled to petitioner’s
good faith cooperation through at
least the evaluation process.

Significantly, the Commission
held that the condition had reached a
state of permanency despite the lack
of cooperation by petitioner in the
rehabilitation process. The underly-
ing rationale of the decision was that
the Industrial Commission did not
feel that petitioner was a candidate
for rehabilitation.

In contrast to this decision the
Commission was critical of a peti-
tioner who failed to cooperate with a
rehabilitation counselor. in Sibert v.
Bel-0O Heating.?® In Sibert, petitioner
sustained a left shoulder injury pre-
venting him from returning to work
asasheet metal worker. A rehabilita-
tion counselor was hired by the in-
surance carrier. Efforts at achieving
success in the program were thwarted
by petitioner’s attorney who prohib-
ited direct contact with hisclient. The
Commission awarded petitioner a to-
tal permanent disability.2Z. However,
a period of temporary total disability
was disallowed for the period of time
for which petitioner failed to cooper-
ate with the rehabilitation counselor.

Awards for Rehabilitation are Sup-
ported

In Hinrichs v. Care Management,
Inc.,® the Commission held that a
rehabilitation program was war-
ranted. Certain factors were pointed
out which indicated preconditions
for the institution of a program: 1)

unsuccessful attempts by the em-
ployee in obtaining a job; 2) ability of
the employee to obtain temporary
work only; 3) the employee was re-
ceiving active medical care. The goal
of the vocational program was to re-
turn the injured employee to the same
economic condition as prior to the
accident.

Similarly, in Sibert v. lllinois Vet-
erans Home,? Petitioner attempted
to return to work on a light duty job
following an accident. She was re-
fused employment by the company.
The Commission held that the case
should be remanded pursuant to
Hunter?® to determine what voca-
tional rehabilitation and training or
other services are necessary to return
petitioner to the same economic con-
dition as prior to the accident. The
record on arbitration was obviously
inadequate in terms of providing a
proper foundation for a rehabilita-
tion award,

In analyzing the above precedent-
setting decisions it is clear that the
Commission has become cautious in
awarding these benefits. A proper
foundation must be met by either side
in order to support its position rela-
tive to the issue of rehabilitation en-
titlement. In contrast to this case-by-
case analysis, the Commission has
promulgated a rule which it hopes
will provide a consistent basis upon
which ‘vocational rehabilitation
benefits will be awarded.

B. INDUSTRIAL COMMISSION
RULE

Section 16 of the Act provides the
Commission with the authority to pub-
lish procedural rules and orders for car-
rying out the duties imposed upon it by
law:3! In an effort to more effectively
respond to the goals of Section 8(a), the
Commission promulgated Vocational
Rehabilitation Rule No. 11-(1).32 This
rule, which became effective on July I,
1982, is the first attempt to provide some
guidance for the administration of voca-
tional rehabilitation programs under
the Act. L

The new rule places the initial burden
for formulating a vocational assess-
ment, plan or program upon the em-
ployer. The written assessment required
by the rule must be prepared in the fol-
lowing instances: when it can be reason-
ably determined that the injured worker
will, as a result of the injury, be unable
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to resume the regular duties in which he
was engaged at the time of injury; or
when the period of total incapacity for
work exceeds [20 continuous days,
whichever occurs first.

The rule further provides for updates
of the assessment reports to be made
every four months. The written updates
are simply intended to determine if prior
determinations relating to the feasibility
of a plan or program are still appropri-
ate.

These written assessments are to be
provided to the employerand/or his rep-
resentative. They need not be filed with
the Commission; however, the rule pro-
vides that the written assessments shall
be made available for review by the In-
dustrial Commission on its own request
until the matter is terminated.

Certain problems become apparent
upon a close analysis of the rule, First,
the party responsible for the prepara-

tion of the vocational assessment is the.

employer. No provision is contained
within this rule to allow an employee to
institute a rehabilitation assessment.
This inadequacy of the rule creates se-
rious doubts as to its validity.

As previously stated, the Act provides
the Commission with authority to pub-
lish rules necessary to carry out its du-
ties. However, it is doubtful that the rule
may be used for the purpose of creating
new rights and duties between parties.
The right to vocational rehabilitation is
contained within Secion 8(a) of the Act.
Within this Section the employee is
given free choices of medical, surgical,
and hospital services, with the limitation
that the employer must pay for the ini-
tial service provider and second service
provider.33

The free choice of medical services
contained within Section 8 (a) implicitly
grants an employee the right to obtain
his or her own rehabilitation counselor
for the purpose of preparing a voca-
tional assessment, This right is denied to
an injured employee under the present
language of Rule 11-(1).

Under the present rule an employee
must, at his own expense, obtain an
opinion {rom a rehabilitation expert if
he does not agree with the findings and
suggestions of the rehabilitation counsel-
or selected by the employer. An em-
ployee would have no other procedure
available to defeat a rehabilitation pro-
gram which would not have the best
interest of the employee protected.

Unfortunately, an employer or insur-

38

ance carrier may select an unqualified or
uncertified rehabilitation counselor to
prepare a written assessment. No provi-
sions are contained within the rule for
providing a list of certified or accepted
rehabilitation counselors. Justice would
demand that an employee be allowed to
select, on his own, a rehabilitation coun-
selor from an approved list since the
employer is allowed to begin the rehabil-
itation process without any restrictions.

The rule provides for rehabilitation
assessments to be forwarded to an em-
ployee and/or his representative. As a
practical matter, it is difficult to enforce
this rule since no sanctions are indicated
for the failure to forward this medical
report. If the employee chooses not to
cooperate until the reports are sent, he

risks being terminated from temporary

total disability benefits. The employee
and his representative are placed in a
difficult situation. Certainly, the em-
ployee’s attorney could proceed before
an arbitrator or commissioner to de-
mand production of these documents. If
this is required then perhaps the attor-
ney should be compensated through an
award for fees.3

The rule also states that the implicit
goal of vocational rehabilitation is to
“return the injured worker to employ-
ment.” This language is obviously
vague. 1t does not provide any guide-
lines indicating whether the goal should
be to return the employee to his pre-
injury economic status.3’ It also does
not state whether an employer would
automatically be responsible under the
wage-replacement provision of the stat-
ute to supplement the employee’s salary
if he obtained a job at wages signifi-
cantly lower than wages prior to the in-
jur)[.B(’

An examination of the rehabilitation
rule reveals major flaws: 1) employee
does not have free choice of a rehabilita-
tion consultant; 2) no qualifications or
certification procedure is suggested for
selected consultants; 3) no sanctions are
provided for the failure of the consul-
tant to forward reports to the employee
and/or his representative; and 4) the
goal of the program is vague by stating
only that the employee should return to
employment. The rule, as adopted by
the Commission, provides certain duties
upon an employer. The common prob-
lem contained throughoutits provisions
is that few specific rights are provided
for the employee. Where rights are pro-
vided, no specific rules assuring en-
forcement are deliniated.

The proper forum for determining the
substantive rights of those involved in
the rehabilitation process is the legisla-
ture, notan Industrial Commission rule.
An examination of statutes from other
states will provide a basis upon which
Section 8(a) may be amended.

REHABILITATION STATUTES OF
OTHER JURISDICTIONS

Many jurisdictions recognize that
from the moment of injury forward, re-
habilitation is affected by the ability of
the compensation administrative system
to maintain surveillance of the case.’7
Specific areas of concern include: 1) the
extent to which vocational rehabilita-
tion and placement service are made
available to the employee; 2) the extent
to which the termination of benefits
provides incentives or disincentives to
the rehabilitation process. An examina-
tion of these statutory provisions from
other jurisdictions may provide guide-
lines upon which Section 8(a) may be
amended,

A. AVAILABILITY AND
IMPLEMENTATION OF
PROGRAM

The availability of rehabilitation is af-
fected by which party may institute the
program, when the program may be in-
stituted, and by controls which are
placed upon the qualifications of reha-
bilitation counselors.

Some states provide a -mechanism
within their rehabilitation statute so
that an employee may invoke his right to
proceed in-a rehabilitation program.
The 1llinois Industrial Commission rule
is silent on this point.

For instance, the Maine rehabilita-
tion provision states than an employeeis
entitled to reasonable and proper reha-
bilitation service when it appears neces-
sary in order to restore the injured em-
ployee to gainful employment.38
Further provisions suggest that the pro-
gram may be arranged through consul-
tation with other governmental agen-
cies, However, if this provision is read in
conjunction with an earlier paragraph
of the statute allowing the employee the
right to choose medical care, then the
employee may also have the right to
choose a rehabilitation counselor.

In contrast to the above statute, Ala-
bama implies within its statute that the
employer has the initial election to place
an employee within a rehabilitation
program.’® However, the statute also
provides that an employee has the right
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to institute his own program, the cost of
which service is the employer’s obliga-
tion. However, it is necessary for the
employee to obtain favorable opinions
from his treating physician and a voca-
tional rehabilitation specialist.*0

The New Hampshire rehabilitation
provision similarly implies that the em-
ployer or insurance carrier has the initial
burden for providing rehabilitation ser-
vices, including retraining and job
placement.#! When these services are
not voluntarily offered and accepted, an
informal hearing, where all parties are
represented, may be instituted to resolve
the dispute regarding the necessity of a
rehabilitation program.?

The actual implementation of a pro-
gram may occur at various stages of the
individual’s recovery. Mutual interests
of disabled employees and employers
generally favor starting rehabilitation as
soon as possible. Yet, many statutes do
not dictate that vocational rehabilita-
tion must begin immediately following a
serious injury. Some states provide that
a program should not be instituted un-
less the employee is unable to perform
work for which he has training.4? Wis-
consin provides that a program should
be instituted within sixty days from the
date upon which the worker has recov-
ered from his injury.* Another crite-
rion, applied in Florida, is whether the
employee is unable to earn wages equal
to those earned prior to the injury. In
that situation, a rehabilitation program
would be instituted.

These statutory provisions acknowl-
edge that the implementation of a pro-
gram should be flexible. It should be
based on the facts of each case. The 120
day rule invoked in Illinois,* which is
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patently inflexible, certainly creates an
automatic economic burden upon an
employer and may in fact discourage an
employee in his recovery.4’

After it is determined that a program
will be instituted, the question of the
competency of the rehabilitation spe-
cialist may be called into question.
Some states provide lists of qualified
specialists to be used in the rehabilita-
tion process. Minnesota provides an
approved list of consultants foremploy-
ers who are required to supply rehabili-
tation services.*® New Hampshire
created, within the workmen's compen-
sation division, a staff of vocational and
physical rehabilitation personnel in
order to carry out provisions dealing
with the delivery of these services.*
Michigan provides within its statute
that, if services are not voluntarily of-
fered and accepted, the director of the
Commission may refer the employee to
a bureau-approved facility for evalua-
tion of the need for treatment and train-
ing'SO

One of the more detailed statutes con-
fronting the issue of qualifications is
that of Kentucky.’! A rehabilitation
panel was specifically created. Its duties
include consultation with the compen-
sation board for the purpose of accredit-
ing facilities, institutions and physi-
cians, as capable of rendering compe-
tent rehabilitation services to seriously
injured employees. The statute specifi-
cally states: ’

No facility or institution shall be con-

sidered as qualified unless it is specif-

ically equipped to provide rehabilita-
tion services for persons suffering
either from some specialized type of
disability or general type of disability

Attendees at the ITLA Successful Trial Tactics and Techniques Sem-
inar, Westin Hotel, Chicago.

within the field of occupational in-
jury and is staffed with trained and
qualified personnel. . 5?2

The rehabilitation panel in Kentucky
is instructed to continuously study the
problems of rehabilitation in conjunc-
tion with its expressly stated duties.

The statutory provisions cited above
provide organization to the rehabilita-
tion process. Injured workers and their
employers are instructed as to their re-
spective rights to present a rehabilita-
tion plan, The time as to when the pro-
gram is to begin is stated. Finally, the
competency of personnel employed
within the process is safeguarded by
providing lists of qualified personnel.

B. TERMINATION OF WEEKLY
COMPENSATION BENEFITS

After a rehabilitation program has
been formulated, the cooperation be-
tween the rehabilitation counselor and
the injured employee is of considerable
significance. This cooperation is neces-
sary for the program to have any chance
for success.

In many jurisdictions, the incentives
applied by compensation laws to cause
the employee to cooperate in rehabilita-
tion take the form of the stick, as well as
the carrot. The least subtle of these in-
centives is to refuse benefits to a claim-
ant who refuses rehabilitation. Some
provisions expressly state that any re-
fusal of rehabilitation benefits will result
in a loss of compensation benefits,’
Other statutes provide that benefits will
be suspended only where the refusal is
unreasonable or not justifiable.’* In
contrast to those statutes which termi-
nate all benefits, two statutes allow fora
509, reduction in compensation benefits
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when there is a refusal to participate in
the rehabilitation program.s Where a
statute was silent on the issue of termi-
nation of benefits following a refusal to
cooperate in rehabilitation, one court
has determined that termination of
benefits was improper. In Kalevas v.

J.H. Williams & Company,’¢ an em-

ployee sustained a disability due to a
dermatitis condition of both hands. The
employee, who was formerly a machine
operator, refused to take a rehabilita-
tion course for retraining as a dental
technician, The question presented on
appeal was whether he wasentitled toan
award for compensation for approxi-
mately nine months, despite the fact that
he refused to cooperate in the recom-
mended rehabilitation program. The
employer alleged that the refusal and
failure impeded the employee’s return to
gainful employment. The Workmen’s
Compensation Board rendered a deci-
sion awarding compensation benefits to
the claimant. The appellate court af:
firmed the Board and held that the “leg:
islature had not required submission to
rehabilitation as a condition for an

§
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award and that no reason had been ad-
vanced for judicial adoption of such a
requirement.”” The Court of Appeals
of New York affirmed the appellate
court decision.

This decision recognizes that rehabili-
tation programs are not to be followed
blindly. An employee does not have an
absolute obligation to participate in a
rehabilitation program where the stat-
ute is silent on the issue of termination
or suspension of benefits.

Surely, some incentive may be neces-
sary to obtain the cooperation of an em-
ployee in a rehabilitation program.
However, the equitable approach to this
issue would include a statutory provi-
sion that allows for a continuation of
benefits until there is a determination as
to whether the refusal to cooperate was
unreasonable, If it was determined that
compensation was overpaid it could
then be credited in the award for per-
manency.

The statutory provisions stated above
provide a basis upon which Illinois may
amend its rehabilitation statute.
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A SUGGESTION FOR CHANGES IN
SECTION 8(a)

After reviewing statutory provisions
from other jurisdictions it is clear that
Section 8(a) is inadequate to handle the
multitude of issues relative to the proper
administration of vocational rehabilita-
tion. Vocational Rule [ 1-(1) has created
more questions than it hasanswered and
also may actually go beyond its statu-
tory power by affecting the substantive
rights of the parties.

In formulating a vocational rehabili-
tation statute, the legislature should
heed the advice of Professor Larson,
who has stated:

Within the compensation system it-
self, at the minimum there should be
an administrative system under
which the administrators are charged
not merely with settling disputes, but
with following and supervising every
detail of the treatment, rehabilitation
and placement of the injured work-
man from the moment of injury for-
ward.’®

In light of Professor Larson’s direc-

& DIE

PERFURAT
NUMBEHING

DRILLING
& ROUND
GORNERING

PUBLICATION
TYPESETTING/
_PRINTING

bbbbddbdddddbddddbdddd

bbb

SCORING
CUTTING

PRINTED MEDIA COMMUNICATIONS

522-5509

412 EAST ADAMS .

PASTE UP
AD &

& ART
INDUSTRIAL
SERVICE @8 rvpEsETTING

GOLD
MULTI- STAMPING
COLOR

PRESSES

4 COLOR
PROCESS

PRECISION

PRINTING SEPARATIONS

POSITIVES
NEGATIVES

“TELE-
COMMUNI-
. CATIONS

Barnes

SPRINGFIELD, ILL. 62701

JTLA JOURNAL




tive the following are suggesions that
may be included in a legislative amend-
ment to Section 8(a):

1. The stated goal of vocational re-
habilitation should be to return
the injured employee to the same
economic condition as prior to the
accident.

2. An employee who sustains a se-
rious injury should be entitled toa
vocational rehabilitation evalua-
tion within sixty days from the
date upon which he has recovered
from his injury. If the employee is
determined to be unable to per-
form work for which he has train-
ing, then a program of rehabilita-
tion should be instituted.

3. The employee should have the
right to select his own rehabilita-
tion counselor at the expense of
the employer. The employer also
has the right to have the injured
worker evaluated by a rehabilita-
tion counselor. If a dispute arises
as to the appropriateness of a pro-
gram, then a special proceeding to
reconcile the problem should be
instituted by the Industrial Com-
mission.

4, A Rehabilitation Panel should be
created which shall be composed
of a Director, Medical Director,
and specialists in medical and vo-
cational rehabilitation personnel.
The Panel should resolve disputes
between employer and employee
relating to the institution of a par-
ticular vocational program.3®
Furthermore, this Panel should
set forth a certification procedure
for establishing minimum qualifi-
cations for rehabilitation person-
nel.

5. Anemployee who refuses to coop-
erate in.a rehabilitation program
should not be entitled to compen-
sation, if such refusal is unreason-
able. If it is decided that the refusal
was reasonable, then compensa-
tion payments may be reinstated.

6. Vocational rehabilitation train-
ing, treatment or service should
not extend for a period of more
than 52 weeks, except by special
order of the Director the period
may be extended for an additional
52 weeks.00

7. When a vocational rehabilitation
program succeeds in obtaining al-
ternative employment for the in-
jured worker, the employer must
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insure that earnings will be kept at
the compensation benefit level.
This will be accomplished through
a wage replacement provision.®!
This rule will continue to be in
effect while the matter is pending
before the Commission.

CONCLUSION

This article has pointed out the short-
comings of the Illinois rehabilitation
provisions contained within the
Workers’ Compensation Actand Indus-
trial Commission Vocational Rule, The
criticism of Industrial Commission de-
cisions by the Illinois Supreme Court
has failed to produce the changes which
are necessary to properly administer vo-
cational rehabilitation programs. After
reviewing statutory provisions from
other jurisdictions it is suggested that
Ilinois amend its Act so as to incorpo-
rate the changes suggested above. Pro-
fessor Larson has stated:

It is too obvious for argument that
rehabilitation, where possible, is the
most satisfactory disposition of in-
dustrial injury cases, from the point
of view of the insurer, employer and
public as well as the claimant... It is
probably no exaggeration to say that
in this field lies the greatest single
opportunity for significant improve-
ment in the benefits afforded by the
workmen’s compensation system.62
The Illinois legislature should re-
spond to . this challenge in order to
comply with the suggestion of the 1lli-
nois Supreme Court relating to the ad-
ministration of vocational rehabilita-
tion program.
*The author. wishes to acknowledge
Craig Chval, 2nd year law student at
llinois Instituie of Technology Chicago
- Kent College of Law for his assistance
in the research of this article.
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CONTINGENT FEE —

(Coniinued from: Page 15)
guage in the original contract required
only success at the trial level but the
court held that reasonable construction
of the contract should not require the
contingency payment upon an unsuc-
cessful appeal because the fees are gen-
erally paid out of recovery for the client.
It was in this context that the Illinois
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courts adopted the language “a contin-
gent fee contract is always subject to the
supervision of the court as to its reason-
ableness™.

Ironically, another case relied upon
by the Seventh Circuit in its affirmance
of Judge Grady’s fee reduction was a
case in which Judge Grady actively par-
ticipated in as an attorney. Warner v.
Basten'™ involved an action to enforce a
25% contingent fee contract entered into
by a minor plaintiff and his attorney,
Charles May. Mr. May had the case for
three weeks before he was discharged by
the minor’s father as plaintiff’s counsel
for possible conflicts of interest.}¥ Mr,
May’s services at that point amounted
to no more than hiring an investigator, a
meeting with the plaintiff and the dicta-
tion of a complaint. The office of Fritz-
shall & Fritzshall of Chicago was then
retained by the plaintiff who later filed
the complaint, completed all discovery,
and negotiated a $45,000.00 settlement
on a $50,000 policy. However, the trial
courtin Waukegan awarded the 25% fee
to the local Mr. May in accordance with
the original contract, giving nothing to
Fritzshall & Fritzshall.

Fritzshall & Fritzshall appealed this
fee distribution and Mr. May retained
then attorney John F, Grady to cham-
pion Mr. May’s rights pursuant to the
original contingent fee contract. In
Warner, the Second District Appellate
Court held that Mr. May was entitled to
the entire amount of the contract even
though his contribution toward the re-
covery was minimal, The court, consis-
tent with the brief filed by Grady,
stressed that even though the injured
party was a minor, this does not invali-
date the contract and a client owes the
duty to be fair, reasonable and abide by
his contingent fee contract. Finally, the
court pointed out the practical effects of
the contingent fee contract itself in that
it gives the attorney a pecuniary interest
in the successful prosecution of the lit-
igation. Mr. Grady’s successful repre-
sentation of Charles May’s contingent
contract resulted in quite a windfall for
Mr. May, despite his minimal effort to-
wards the case. Strangely, between
Warner and Rosquist, Judge Grady has
come about a full one hundred and
eighty degrees on the question of the
validity of a contingent fee contract.

linois Circuit Court’s have devised a
procedure for determining whether an
attorneys’ fee is excessive which clearly
avoids the problem which arose in Ros-
quist, When an lllinois circuit court

judge believes there has been an exces-
sive fee in an attorney - client agreement,
he is duty bound to report the matter to
the Ethics Committee of the Illinois Bar,
Rule 2-106(a) of the Illinois Code of
Professional Responsibility specifically
provides that:

(A) a lawyer shall not enter into an

agreement for, charge or collect an

illegal or excessive fee.

If the fee is found to be unconscion-
able, the attorney is subject to action by
the Attorney Registration and Discipli-
nary Commission.!? No llinois court
would reduce a one-third contingent fee
to 14.5% for no other reason than a
judge’s personal opinion as to the value
of services performed by counsel. One
can only conclude that Judge Grady and
the Seventh Circuit never really consid-
ered nor cared how an [llinois circuit
court would decide the question of at-
torneys’ fees. This certainly is a strange
way for the Federal system to apply the
Erie Doctrine.

Judge Grady, again ignoring the lli-
nois procedure in the post- Rosquist case
of U.S. v. Vague?, compelled a criminal
Defendant’s attorney to return part of
the fee that the attorney collected from
the Defendant, on the ground that the
fee was exhorbitant. This time, how-
ever, Judge Grady was reversed with the
Seventh Circuit, stating:

. it 1s a mistake to graft into a
lawsuit an issue that the Judge is
neither asked nor required to resolve,
That not only makes federal litiga-
tion more complicated than it al-
readyis but casts the judge in the role
of a prosecutor when there is the sim-
ple -alternative of reference to an
ethics committee.

A different Seventh Circuit panel dis-
tinguished Rosquist from U.S. v. Vague
because in Rosquist, it was not the judge
who objected to the fee but the Guard-
ian Ad Litem and the creditors of Mr.
Rosquist. The U.S: v. Vague court rea-
soned that even though neither the fath-
er nor the Defendant in Rosquisi had
objected to the fee, other parties to the
litigation - the children represented by
the Guardian Ad Litem and the credi-
tors - had objected and were asserting a
concrete financial interest in reducing
the fee,

In Rosquist, no one objected to the
plaintiff’s counsel’s fees, including the
Guardian Ad Litem, until Judge Grady
made it obvious that he was not goingto
recognize the contingent fee contract.
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